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आदेशआदेशआदेशआदेश/ORDER 

 
PER DIVA SINGH 

The  present appeal  has  been f i led by  the  assessee  

assa i l ing  the  correctness  o f  the order  dated 10.03.2021 of  

Pr .CIT,  Rohtak perta in ing to  2011-12 assessment year  on  the  

fo l lowing grounds :  

1. That the Ld. Commissioner of Income Tax has wrongly assumed 

jurisdiction under section 263 of the Act to set-aside the assessment order 

dated 10.03.2021 passed by the Assessing Officer in as much as the order 

is neither erroneous nor prejudicial to the interest of Revenue and as 

such the assumption of jurisdiction under section 263 of the Act is beyond 

his competence. 

2. That the notice issued u/s 263 by the Principal Commissioner of Income 

Tax (hereinafter referred to as "Pr CIT") and the order passed u/s 263 is 

illegal, bad in law and against the facts of the case. 

3. That the proceeding and the order passed by the Ld. Pr. CIT u/s 263 is 

perverse as it is based on general observation and not specific to the 

facts of the case. 
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4. That the Ld. Pr. CIT has passed the order u/s 263 of the Act on surmises 

and conjectures and   therefore is liable to be set aside. 

5. That the appellant seeks leave to add, amend, alter, abandon or substitute any 

of the above grounds during the hearing of the appeal. 

 

2. At  the  t ime  o f  hearing ,  ld .  CIT-DR submitted  that  in  the  

f i l ing  o f  the  present  appea l ,  there  is  a  de lay  which  has  not  

been  pointed out  by the  Reg is try.    

2 .1  The  ld .  AR in response invi ted at tent ion to  his  le t ter  

dated 02 .09.2022 addressed to  the  Reg is try .   Re fe rr ing  to  the  

same,  i t  was his  submission that  the  assessment  order  was 

not  served  upon the  assessee  t i l l  05.04 .2022 and i t  came to 

the  not ice  o f  the  assessee  only  on 05 .04.2022 when he  

rece ived  the  consequent ia l  order  passed  by  NFAC u/s 144 

pursuant  to  the  impugned order .   I t  was on ly  a fte r  rece iv ing  

not i ce  f rom the  IT Depar tment that  he  became aware  of  the  

impugned order  passed  by  ld.  PCIT,  Rohtak u/s 263.   Re ly ing  

upon the  wr i t ten  submissions o f  the  assessee,  the  ld .  AR 

submit ted that  ce rt i f ied  copy of  the  assessment  order  was 

rece ived  on  26.04.2022 and immediate ly  therea fter  the  

appeal  was f i led on 05.05 .2022.  In the  said background, i t  

has  been p leaded on the  bas is  o f  the  dec is ion o f  the  Apex 

Court  in  M.A.  NO.  21 of  2022 of  suo-moto  Wri t  Pet i t ion (C)  

No.3  o f  2020 that  there  is  no de lay .  Re l iance  was placed 

upon the  fo l l owing pronouncement  made  in the  aforesaid 

judgement :  
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“III. “In cases where the limitation would have expired during the period between 

15.03.2020 till 28.02.2022, notwithstanding the actual balance period of limitation 

remaining, all persons shall have a limitation period of 90 days from 01.03.2022. 

In the event the actual balance period of limitation remaining, with effect from 

01.03.2022 is greater than 90 days, that longer period shall apply.” 

2 .2  The  ld .  CIT-DR Shr i  Sarabjeet  S ingh consider ing  the  

facts  has  agreed that  the  de lay  is  expla ined  and he would  

have  no  object ion in  the  l ight  o f  the  facts  as  p leaded i f  the  

de lay is  condoned.     

2 .3  We  have  heard the  r iva l  submiss ions and perused the  

mater ia l  ava i lab le  on  record  inc lud ing the  legal  pos i t ion 

argued.   On a cons iderat ion of  the  same,  we f ind that  the  

de lay s tands addressed.  I t  i s  further  seen that  even 

otherwise  no  advantage  can  be  sa id to  have  been derived  by  

the  assessee  by f i l ing  the  appea l  la te  and no d isadvantage  

has been v is i ted upon the  Revenue  in  case  the  de lay  is  

condoned as no  vested  r ight  o f  the  Revenue can be  said to  be  

d isturbed i f  the  de lay is  condoned.   Ordered accordingly.  

3 .  The  ld .  AR invi t ing  at tent ion to  the  impugned order  

submit ted that  the  order  was  passed  ex-par te  wi thout 

he ar ing the  assessee .   Attent ion  was inv i ted  to  the  Show 

Cause  Not ice  extracted in the  impugned order .  For  ready 

re fe rence ,  same is  extracted  hereunder  :  

"Facts of the case is that you had deposited cash of Rs. 15,05,000/- in saving 

bank account No. SB- 2892 maintained with Kaithal Central Co-op Bank Ltd. 

Kaithal during FY 2010-11 but did not file your ITR for the relevant AY. 
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Therefore, notice u/s 148 was issued and further, assessment was completed u/s 

143(3)/147 of the IT Act at returned income. You were required to explain the 

source of cash deposits ofRs. 15,05,000/- which was replied by you as under: 

1. Agricultural land- Rs. 3,37,500/- dated 14/12/2009 
2. Gift received from brother Vikas Kumar of Rs. 3,37,500/- 
3. Ancestral house sold situated at Kakout of Rs. 5,50,000/- on 14/05/2010 

4. Three buffalos sold of Rs. 1,48,500/- dated 10/05/2010 
5. Withdrawals of Rs. 8,38,000/- from 31/05/2010 to 29/07/2010 and re-    

deposited in bank account of Rs. 1,20,000/- 

2.   From the perusal of record, following discrepancies were noticed: 

 i) You had stated that you had deposited a sum of Rs. 3,37,500/- 

out of sale of agricultural land and Rs. 3,37,500/- out of gift received 

from the brother in the month of December, 2009. However, the cash has 

been deposited in May, 2010 after a gap of 5 months. The AO did not 

investigate this matter to ascertain the exact availability of cash 

before depositing because there was a sufficient gap of time. 

ii) Regarding the sale of buffalos, you had stated in your written 

reply dated 19.09.2018 that buffalos were sold on 10.05.2010 whereas as 

per affidavit of Sh. Satish Kumar, purchaser, the date of sale is 

mentioned as October, 2010. 

1.    The AO accepted the submission filed by you but there is no office note with 

the assessment order explaining the version of accepting the submission made 

by you. 

2.    You had stated that you had sold an ancestral house for sale consideration 

of Rs.5,50,000/- on 14.05.2010 situated at Vill.-Kakout. Affidavit of the 

purchaser Sh. Attar Singh was furnished by you during the course of 

assessment proceedings vide which Sh. Attar Singh deposed to have purchased 

the residential house from you in May 2010. On the basis of Sarpanch's report, 

affidavit of purchaser and your statement, AO has accepted your version as 

such. The AO had not made detailed enquiries in this regard, no verification of 

water and electricity bills and other relevant documents was made. 

3) Further, no computation of capital gain has been furnished against the sale 

of above residential house. The AO did not raise any query regarding this 

capital gain”. 

 

 3 .1   Re fer r ing  to  the impugned order,  i t  was h is  submiss ion 

that  the  order  dated 30.10 .2018 passed  by  the  AO was set  

as ide  by  the  ld .  PCI T ho lding  that  i t  has  been  passed  in  
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undue  haste .   For  ready re ference ,  para  5  o f  the  impugned 

order is  extracted  hereunder :  

 “5.   Keeping in view of facts and circumstances of the case as discussed 

above, it is  concluded that the assessee has nothing to say in his defense and it 

is observed that the AO has passed the order dated 30.10.2018 in undue haste 

and in a very casual manner without due diligence and without conducting any 

worthwhile enquiries. Therefore, it is very clear that assessment proceedings 

completed under section 143(3) /147 of the Act are erroneous in so far 

as prejudicial to the interest of the revenue in terms of provisions of section 

263 of the Act including Explanation 2 inserted by the Finance Act, 2015 w.e.f. 

01.06.2015. Accordingly, the assessment order passed by the AO on 

30.10.2018 under section 143(3)/147 of the Act for the A.Y. 2011-12 is 

cancelled with the direction to pass an order afresh in accordance with law 

keeping in view the observations made in the above paras and after affording 

reasonable opportunity of being heard to the assessee.” 

3.2     Re ferr ing to  the  assessment  order  dated 30 .10.2018 

se t  aside  by  ld .  PCIT,  i t  was h is  submiss ion that  the  order  

had been passed  a f ter  making proper  and fu l l  enquir ies.  Al l  

facts were  expla ined be fore  the  sa id author ity .   

3 .3    Suppor t ing  docume nts  p laced be fore  the  AO at  pages  

19 to  29  were  re l ied  upon.  I t  was h ighl ighted that  the  AO 

had cons idered the  copy of  the  Sa le  Deed as we l l  as the  

Af f idavi t  f i led by  Mr.  Vikas  Kumar .   Apart  from that ,  the  AO 

a lso  recorded  his  statement.   Copy of  the  same is   ava i lable  

on record.  

3 .4 I t  was argued that  a l l  re levant facts  were  taken  into 

cons iderat ion by the  AO be fore  the  pass ing  o f  the  order.  

3 .5 Invi t ing  a ttent ion  to  Paper  Book page  30  and 31,  i t  was 

submit ted,  that  the  sources  o f  the  deposi ts  expla ined by the  
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assessee  f i l ed  be fore  the  AO have  been included.  These  were  

re l ied upon. 

3 .6  Paper  Book page  32 to  35  were  re fe rred  to  in  order  to  

draw attent ion to  the  copy o f  reply dated  19 .09.2012 

includ ing  copy o f  s tatement  recorded  o f  Mr.  Sat ish Kumar 

which had also been  cons idered by  the  AO. Shr i  Sat i sh 

Kumar,  i t  was submitted ,  had purchased  the  bu ffa loes  and 

he  had also  expla ined the  source  o f  his  moneys.  Statement of  

th is  person had been recorded by  the  AO. 

3 .7.   Re fer r ing  to  page s  36 to  43  of  the  Paper  Book i t  was 

submit ted that  the  AO had a lso  cons idered the  Ikrarnama 

entered into  by  the  assessee  for sale  o f  ancestra l  property  to  

Shr i  A ttar  S ingh.   These  ev idences  supported  by  copy of  Sale  

Agreement,  PAN Card,  Af f idavi t ,  copy o f  s ta tement recorded 

by  the  AO o f  Mr .  A ttar  S ingh are  a l l  support ing  evidences  

avai lable  to  the  ld .  PCIT and were  re l ied upon here in a lso.  

3 .8    Re ferr ing  to  Paper  Book page  44,  at tent ion was invi ted 

to  the  Death Cert i f icate  o f  Shr i  Sat  Parkash,  father  o f  the  

assessee .   

3 .9   In  the  sa id factual  background,  i t  was submitted  that  

a l l  f acts  s tood  enquired  into  by  the  AO in depth  be fore  the  

pass ing  o f  the  order .   Re ly ing on  judgements o f  the  ITA T 

Chandigarh in  ITA  No.1464/CHD/2018 in  the  case  o f  M/s  
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Venkatesh Technokraf t  Pvt .  Ltd.  V  I TO (dated  19 .04.2021) & 

ITA No.104/CHD/2022 in  the  case  of  Smt.Sunita  Goya l  Vs  

Pr .  CIT (order  dated  06.07 .2022)  i t  was submitted that  the  

impugned order  may  be  quashed.  

4 .  The  ld .  CIT-DR Mr.  Sarabj i t  S ingh re ly ing  upon the  

impugned order  submit ted that  AO has accepted the  

explanat ion of  the  assessee without  carrying out  any 

enquir ies.   Even in  the  evidences  f i l ed  be fore h im,  i t  was 

submit ted,  the  AO has not  not iced the  gap  of  few months in  

the  deposi t  o f  the  money.  The  AO has fa i led to  enquire  into 

i t .  Apart  f rom that ,  as  per  the  assessee 's  exp lanat ion,  the  

buffa loes  were  so ld on  10.05 .2010 and as  pe r  the  af f idavi t  o f  

Shr i  Sat ish  Kumar ,  purchaser  o f  the  buffa loes ,  the  date  is  

ment ioned as  October  2010.   According ly ,  i t  was h is  

submission that  where  is  the  problem to  the  assessee  as  a 

resul t  o f  the  set  aside .   On the  i ssues  an  in-depth enqui ry  

was warranted.   I t  was his submission that  the assessee  can 

very  we l l  expla in  these  again be fore  the  AO  as  i t  was only  a  

se t  as ide  and not  an  order  where  issues  s tood  concluded 

against  the  assessee .  I t  was h is  submiss ion  that  the  

assessee  was s t i l l  f ree  to  argue.  

5 .  The  ld .  AR in  reply  submitted that  cons is tent ly  the  

assessee  has  been arguing  that  the  assessee  i s  an 
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agr icu ltur is t  drawing  income from sa le  o f  mi lk  from buffa loes  

e tc .  The  amounts depos ited have  been expla ined at  the  

assessment  s tage  as  coming f rom a  g i f t  rece ived  o f  

Rs .3,37,500/-  f rom his  brother .   The  ava i lab i l i ty  o f  funds  in  

h is hands  by way of  agr icul tura l  land so ld and a f f idavi t  and 

statement of  the brother  s tood recorded by  the  AO.   Sale  o f  

ancestra l  house s i tuated  at  Kakout  expla ined  by the  

purchaser and the  docume nts  in  suppor t  o f  the  sale  

remained unrebutted on record.   The  sale  o f  buf fa loes  to  Shr i  

Sat i sh  Kumar  has  been af f i rmed by Shri  Sat ish Kumar.   None  

o f  these  ev idences have  been upset  by the  ld .  PCIT.  The  

enquiry to  ascerta in  whether  the  buffa loes  were  sold  in  

October,  2010 or  on 10 t h  May,2010 cannot  be  the  reason for  

263 proceedings .   Accord ingly,  i t  was h is  praye r  that  the  

order may be  quashed.  

6 .  We  have  heard the  r iva l  submiss ions and perused the  

mater ia l  ava i lable  on record.   I t  is  seen that  cons ider ing the  

ev idences  which have  been stated at  length in  the  ear l ier  

part  o f  th is  order  for  the  depos i t  o f  Rs .15,05 ,000/- .   The  AO 

record ing  s ta teme nts  o f  Shr i  V ikas  Kumar  (brother  of  the  

assessee )  who g i f ted  amount  of  Rs .3,37 ,500/-  to  the  assessee  

and Shr i  At tar  S ingh who has pa id  an amount  of  

Rs .5,50,000/- for  purchas ing  ancestra l  house  o f  the  assessee  

and has a lso  recorded  the  state ment  and looked  into the  
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ev idences  o f  the  payment of  money from Shri  Sat i sh Kumar 

who has purchased  three  bu ffa loes for  Rs.1,48,500/-  and 

cons ider ing  the  withdrawals o f  Rs.8,38 ,000/-  f rom 

31.03.2010 to  29.07 .2010 where from Rs .1 ,20,000/-  is  s tated 

to  have  been deposi ted,  passed the  fo l lowing order :  

 

  

6 .1  I t  i s  seen that  the  sa id  order  is  faul ted  wi th on the  

ground that  Rs .3 ,37,500/-  has  been deposi ted  af ter  a  gap of  

few months and the  d iscrepancy in  the  date  on  which the  

buffa loes  were  so ld which  as  per  reply  o f  the  assessee  has  

been  not iced to  be  10.05 .2010 and as  per  the  af f idavi t  o f  

Shr i  Sat ish Kumar  is  a l leged  to  be  October ,2010.  I t  i s  a lso 

seen that  the  ld.  PCIT has adverse ly  not i ced  the  fact  that  the  
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AO has not  maintained any Off ice  Note .   Address ing  the  lack 

o f  O f f ice  Note  f i rs t ,  we  f ind that  the  absence  o f  an Of f ice  

Note  made  by  the  AO by i tse l f  cannot  be  sa id to  be  va l id  

reason warrant ing  the  exerc ise  o f  the  Rev is ionary  powers  in  

the  facts  o f  the  present  case .   The  ld .  PCIT fa i ls  to  br ing  out  

the  fact  what  he  would have  wanted to  be  included in  the  

Off ice  Note ,  the  absence  o f  which can  lead  to  the  conclus ion 

that  the  order  is  e rroneous  and pre judic ia l  to  the  interests  o f  

the  Revenue.   According ly ,  we f ind  that  nothing  much turns 

on th is  a l leged  shortcoming  not i ced  by  the  ld .  PCIT in  the  

facts  o f  the  present  case .   We  fur ther  on  a  care ful  

cons iderat ion  o f  facts  as  set  out  in  the  impugned order  and 

ho ld  that  the  de lay in  deposit ing  the  money admit tedly  

rece ived  as  a  g i f t  f rom his  brother  by  the  assessee  where  the  

g i f t  and source  o f  the  g i f t  is  not  d is turbed  even today,  the  

assessment  order  cannot be  cons idered  to  be  e i ther  

er roneous or  pre jud ic ia l  t o  the  inte rests  o f  the  Revenue.   We  

further  ho ld  that  enquir ies  whethe r the  buf fa loes  were  sold 

in  October ,2010 or  on 10.05 .2010 where  Shr i  Sat i sh Kumar 

the  purchaser  has  a f f i rmed the  purchase  and payment  on 

th is  poss ib le  typographica l  errors,  nothing  much turns.  We  

have  seen that  his  source  of  payment  s tands examined by  the  

AO and i s  not  rebutted by  the  ld .  PCIT in  the  facts o f  the  

present  case .  The se  facts  avai lable  to  the  Revis ionary  
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Author ity  remain unrebutted  on record .  The assessment  

order  passed cannot  be  upset  w i thout  point ing  to  such an 

error  which can be  termed to  be  pre judic ia l  to  the  interests  

o f  the  Revenue .  Consider ing  the  doubts  ra ise d by  the  ld .  

PCIT and considering the  evidence s on record,  we  f ind  that  

the  impugned order  fa i ls  to  po int  out  the  e rror  which i s  seen 

to  be  erroneous  as  we l l  as  pre jud ic ia l  to  the  interests  o f  the  

Revenue.  The  manner  in  which the  assessment  order  is  

wri t ten  and the  Of f ice  Note  i s  required  to  be  maintained  are  

procedures  which are  interna l  to  the  Tax Author i t ies  where in 

the  assessee  has  no  ro le  to  p lay .  Thus,  mere ly because the  

AO has not  maintained  any Of f ice  Note ,  the  assessee  cannot  

be  burdened for  the  said lapse .   I t  is  for  the  Tax Author it ies  

to  put  the ir  house in  order  and ensure  that  as per  the  

se t t led standard  procedures ,  orders are  passed.  For  

exercis ing  the  Rev is ionary  Powers ,  the  ld .  PCIT necessar i ly  

needs to  meet  the  twin condi t ions  of  point ing out the  error  in  

the  order  sought  to  be  set  as ide  or  the  pre jud ice  caused  to 

the  Revenue  by the  sa id assessment  order .   In  the  fac ts  o f  

the  present  case ,  we  f ind  no  such e f fort .   On facts we f ind 

that  the  issues  have  been enquired into  a t  length  by  the  AO 

and the  orders  cannot  be  se t  aside  on mere  whims            

and fanc ies o f   the  Rev is ionary  Author i ty .   The  Revis ionary   
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Author ity  is  mandated  to  set  out  the  error  and that  too  such 

an error  which  is  pre judic ia l  to  the  inte rests o f  the  Revenue  

as  in  the  absence  of  the  said  factua l  f inding ,  the  legal  

mandate  is  very  c lear  as then the  order  i s  an arbi t rary  

exercise  o f  power  and cannot  be  sustained.   

7 .  Be fore  par t ing ,  we  would  l ike  to  address  the  argument  

advanced on behal f  o f  the  Revenue namely  that  i t  i s   mere  

se t  as ide  o f  the  assessment  order  and no pre jud ice  can be  

sa id to  be  caused  to  the  assessee  as  he  is  s t i l l  f ree  to  argue  

his  case  be fore  the  AO.   We f ind  that  such a  submiss ion on 

facts  cannot  be  accepted.   The  Tax Author i t ies  cannot  expect  

the  c i t i zens/taxpayers  to  set  as ide  the ir  dai ly  engagement  

w ith  l i fe  and everything  e lse  which is  involved there in and to 

run and ensure  that  they  are  present  be fore  the author it ies  

to  de fend a  val id ly  passed  assessme nt  order .   Once  an 

assessment  order  i s  passed  a f ter  due enquir ies,  a  vested 

r ight  i s  c reated in  favour  of  the  assessee .   The  said vested 

r ight  can be  upse t  by  the  Rev is ionary Author ity  only a f ter  

fu l f i l l ing  the  lega l  mandate  and fo l lowing due procedures of  

law.   The mandate  is  very c lear .  In  order  to  exercise  the  

power to  set  as ide  the  order ,  the  Revis ionary  Author i ty  

ne cessar i ly  ought  to  show that  the  order  passed  is  erroneous  

as  we l l  as  pre jud ic ia l  to  the  interests  o f  the  Revenue.   On a 

care fu l  considerat ion o f  the  macro  and the  micro  v iew,  we  
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be l ieve  that  the  t ime  has come when we cannot  avo id  a 

ser ious introspec t ion.   With utmost  humbleness  and humil i ty  

a t  our  command,  we suggest  that  the  Tax Author it ies should 

s top  funct ioning  with the  co lonia l  mindset  d ispens ing just ice  

to  the  co lonies.  The  exerc ise  o f  powers  speci f ica l ly  the  

Rev is ionary  Powers  are  expected to  be  used  wi th utmost  care  

and attent ion  as  the  vested r ight  o f  the  c i t izen/taxpayer  

cannot  be  permit ted to  be  impacted  adverse ly  by  an order  

passed  on whims.  The  assessee  in  the  facts  o f  the  present  

case  is  seen to  be  an agr icul tur is t  drawing income from sale  

o f  mi lk  o f  buf fa loe s  a t  the  re levant  po int  o f  t ime  and l ike  any 

other  c i t i zen  o f  the  country  deserves  to  be  considered  fa i r ly .  

The  author i t ies  inc luding  the  Tax Author i t ies  under the  

Government  o f  India  exist  in  a republ ican  democracy  

funct ion for  the  benef i t  o f  the  c i t i zens.  The mindse t  o f  

working under  a colonia l  Rule  administe ring  the  colonies is  

no  longer acceptable .   An assessee  who is  in  possess ion of  a  

va l id ly  passed assessment  order  cannot  be  required  to  again 

face  the  AO to support  the  re turn  f i led.  

8 .  The  impugned order  on a  conside rat ion of  the  pecul iar  

facts  and c i rcumstances  o f  the  present  case  for  the  reasons  

he re in  above  is  quashed and the  appea l  o f  the  assessee  is  

a l l owed. 
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9. In the  resul t ,  the  appeal  o f  the  assessee  is  a l lowed.  

 Order pronounced in  the  Open Court  on 21 s t  November,  

2022. 

  Sd/-        Sd/- 
 (VIKRAM SINGH YADAV)                                                 (DIVA SINGH) लेखालेखालेखालेखा सद�यसद�यसद�यसद�य/ Accountant Member                                 �याियक�याियक�याियक�याियक सद�यसद�यसद�यसद�य/ Judicial Member 
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